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Introduction

Objectives:
1. To demonstrate the ineluctable necessity of choice with regard to whose interest will count and the government support as property rights, 1
2. To suggest the important consequences of such choices for the structure of markets, considered as system of power, mutual coercion and so on, 1

* positive analysis, non-pejorative terms

* amounts to seeking what it means to say that, “institutions matter”

Also relevant:

Economy is not self-contained and self-subsistent, but, with the polity, forms the interactional basis through which both are formed and reformed.

Interactive system replaced in 1989 with concept of legal-economic nexus

Buchanan’s claim that existing economy should have exclusive legitimate status and overwhelmingly the only change should be by market contract, not change of law
· is normative

· assumes and gives effect to idealized version of status quo

· takes existing set of property rights as given and largely unchangeable

· amounts to own use of government

Vehicle of analysis, Miller et al. v. Schoene, 1928
Given red cedar rust, labor of property gives mutual coercive hegemony to red cedar tree owners, not apple tree owners

Court felt it was under an ultimate necessity to choose between two set of property interests
Government (courts), by changing the law of property, effectively restructured the market

Government and rights:  government ubiquitous and important; inevitable necessity to change the law, for various reasons; much constitutional language amounts to absolutist legitimization of special treatment of protections of interests labeled property rights
Buchanan Response of Alternative Interpretation

Not an alternative interpretation but a normative claim for a different legal mode of conflict settlement:  his and mine are not analytic alternatives:  I describe, he prescribes what should have been
Buchanan’s two principal arguments:
1. Eventually agreed that my analysis was positive and not normative, not statist; adopted claim that I relied on social welfare functions and wanted to advise governmental 

2. Could have been a market solution under the old law; finds that I dislike market solutions

My response:

Did not use social welfare function; had nothing to say as to who should be protected and who not

I did not envisage an activist State ready to intervene:  state is already there, in formulating and assigning property rights
Buchanan prefers Wicksellian unanimity rule—but he neglects that Wicksell in his first stage resolves the question of distribution

* Buchanan is critical of me for describing legal-economic reality when that reality fails to conform to his normative model

 My response seems to have led Buchanan down two paths to the same effect, namely, limiting opportunity for government to be active:  Constitutional economics, and theory of status of status quo
No longer considers me statist, in part because he appreciates the ubiquity of government as I establish it, and in part becausse he resonates with my claims of appreciating anarchism;  Instead, he feels that my analysis is subversive, as some things should not be discussed in public; my approach is no more subversive than is Ronald Coase’s, when he says that institutions matter
My argument is that if you want to achieve a certain moral state of the world, you are better off knowing what is really going on, so that you can take the right kind of action.

Also, that his so-called moral approach is only a particular legal agenda he is advancing, not a moral view without a legal agenda; his is a selective program of legal change; he calls moral approach what is essentially an ideological position
Repeat:  The issue is not merely legal change:  his approach is itself an assertion of an agenda of legal change
Extension of Analysis by Mercuro-Ryan, Griffin, and Whitney

Uses production possibility curve analysis to extend positive analysis beyond where I left it
Is irrelevant to the main points of the case

Reinforces protocol of unique optimality, whereas my analysis has optimal solutions a function of the power structure to which it gives effect

Illustrates point that use of this particular technology helps shape one’s imagining of what is in one’s best interest

Mercuro and Ryan affirm that institutions matter

Response by Peter Boettke

Agrees with my arguments that economic processes are embedded in legal and political nexus, and that state action is nonneutral.  Disagrees per Jim’s alternative “interpretation” in which he rejects discussing changes that are not contractual in nature and seeks to minimize impact of non-neutrality.
Claims to be Wicksellian but is not, re Wicksell’s first stage.  Does not give full effect to status quo; selective.  Neglect of market contract possibility under L-1 and L-2
Neglects literature considering state as bargaining process yielding optimal solutions

Omits my second objective re power, etc. quote pp. 19-20:

Finally, just as analysis and new policy must commence with the status quo, presumably fully recognized, arguments such as those offered by Buchanan and Boettke should be seen as the continuation of political and economic struggle over the working and peasant classes getting the right to vote.  Their having the franchise meant that they would use the law to change the economy along lines favorable to them, much as the middle class did vis-à-vis the landed aristocracy.  My analysis, like that of Pareto’s, describes and interprets what is going on, whether one likes it or not.  That it may provide insights and lessons to those who want fundamentally to retain or to change the status quo, does not make my analysis normative.

Response by Boettke and Scott Beauliu
Applaud my attention to power and social control 
Overstate my emphasis on D and understate my attention to ND.

Case is within D.

Beaulier and Subrick

Problem of sustainability of reforms as focus
Equivalent to my argument that reformers, even libertarian, pro-market ones, should know how the system actually works in order to have better chance to succeed
Difficulties:

Reform as legal change and selective

Normative as to field and content of reforms

Normative as to who gains and who loses

Rule-of-law at present level of discussion is a figleaf to cover discretion and mask its exercise by judges

Futile to speak of causation in matters of reciprocal externalities

William Fischel

Three points of interest to him (development quite complex)
a-wide acceptance of “higher commercial value”

b-standard signifies that legislature and courts are not in position to have to make a choice

c-cedar owners received less than full compensation, due to moral hazard problem
Problems with (a) and (b):

erects behavioral generalization into widely-accepted standard

neglects result driven by economic power and interest

question coherence of “higher commercial value”

no unique, singular price of capitalization of income

he treats it as signifying something more absolute than neoclassical price theory; NE theory is relativist

market valuation is not only valuation process in society—recognized by courts and legislatures, give effect to them

takes philosophical realist position on nature of the common law: close to absolutist formulation of law in contrast to law as policy
Fails to consider second half of my analysis in M. v. S.
Heavily normative, mine is not

Case is not about efficiency, but whose interests will be protected as rights when claims conflict

